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EDMONDSON, Circuit Judge:

Hunmberto Gall o, Hector Martinez and Jorge Gonez appeal their
convictions for conspiracy to possess, and possession of cocaine
with the intent to distribute it, in violation of 21 U S.C. 88 846
and 841. Gallo and Gonez appeal also their convictions for using
a firearmin the conmssion of a drug offense under 18 U.S.C. 8§
924(c). Gallo also appeals his sentence. W affirmin part and
reverse in part.

In 1992, Luis Fernandez, an undercover narcotics detective
with the Metro-Dade Police Departnent, received a phone call from
Defendant Gallo. Gllo told Fernandez that he was interested in
executing a "rip-off,"” that is, in stealing narcotics.

Days |ater, Fernandez and Luis Escobedo, a confidential
informant ("Cl"), nmet with Gallo. Escobedo played the role of a

drug dealer, responsible for the security of 50 kilogranms of
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cocaine, who was willing to | eave the cocai ne unguarded for Gallo
to steal. @Gllo was to receive 25 kilograns as paynment for his
role in stealing the cocaine. Gallo assured Fernandez that he was
a professional who had executed rip-offs before and that he had nen
with guns ready to steal this 50 kilogranms of cocaine. Fernandez
and Gallo agreed that Gallo would steal the cocaine the next day.

The next day, Fernandez noved two suitcases, filled with five
kil ograns of real cocaine and 45 kil ograns of sham cocaine, into
the kitchen of an abandoned house. Then, away from the house
Fernandez and Gall o net again in a shopping center parking lot. At
the neeting, Defendants Martinez and CGonez were present but in a
separate vehicle. Defendants then followed Fernandez to a service
station where Gallo told Martinez and Gonez to pretend they were
using the phone while he talked to Fernandez. Gall o cautioned
Fernandez to re-wap his share of the cocaine, just in case
Fernandez attenpted to sell the cocaine to the dealers from whom
they were stealing it.

Escobedo arrived and took Gallo to the house where t he cocai ne
was stored. Wien Gallo was returned to the service station, Gonez
got into Gallo's car. Escobedo |eft the scene. Defendants then
went to the house: Gonez and Gallo drove in Gllo's car, and
Martinez drove hinself in his truck.

Def endants arrived at the house which was bei ng wat ched by | aw
enforcenment agents. Gallo and CGonmez held handguns as they
approached the house. Def endants broke into the house using a
crowbar, took the suitcases and began to | eave. Then Defendants

were told they were under arrest. Martinez and Gonez surrendered



i medi ately. Gallo was captured after he ran across the yard and
up a tree. Two weapons were retrieved at the scene: one was found
on the floor of the house, the other outside in the yard.

Al'l three Defendants were charged with conspiring to possess
cocaine with the intent to distribute and with possession of
cocaine with intent to distribute. Gonmez and Gallo were also
charged with using a firearmin the comm ssion of a drug offense
and with felon in possession of afirearm Only Martinez testified
at trial. Each Defendant was convicted of all the offenses with
whi ch he was char ged.

Sufficiency of the Evidence

Claimng insufficient evidence, Gllo challenges his
conspiracy conviction; Martinez challenges his conspiracy and
substanti ve cocai ne possessi on convictions; and Gonmez chal |l enges
hi s conspiracy, cocaine possession, and use of a firearmduring a
drug offense convictions. Sufficiency of the evidence is a
guestion of |aw reviewed de novo. See United States v. Harris, 20
F.3d 445, 452 (11th Cr.1994). W, however, view the evidence in
the light nost favorable to the government, with all reasonable
i nferences and credibility choices made in the governnent's favor.
See United States v. Keller, 916 F.2d 628, 632 (11th G r.1990).

Martinez and Gonez claim that they did not know they were
going to steal cocaine; they say Gallo told themthey were going
to steal noney. Therefore, Martinez and Gonez contend that they
cannot be convicted of either the conspiracy or of possession
char ges because they did not know the suitcases contai ned cocai ne.

Gall o clains he cannot be convicted of conspiracy to possess



cocai ne because there was no agreenent with others to steal
cocai ne, but only an agreenent to steal noney. See United States
v. Badol ato, 701 F.2d 915, 919-20 (11th G r.1983) (conviction for
drug conspiracy requires agreenent to violate narcotics | aws).

Def endants submit the governnent presented no evidence that
Martinez and Gonez knew they were going to the house to stea
cocai ne. Defendants say that all comuni cati ons about cocai ne were
bet ween Gal | o, Fernandez and Escobedo and that Gall o never reveal ed
the true object of the burglary to Martinez and Gonez. At trial,
Martinez testified that he believed he was acconpanying Gallo to
steal noney, that he did not know Gonez, that the suitcases he took
were closed and their contents could not be seen, and that the
sui t cases were never opened inside the house.

Def endants claimthat to convict themthe jury had to assune
that Gall o told Gonez and Martinez about the cocaine, and that this
assunption is insufficient. Def endants stress that "intuition
cannot substitute for adm ssible evidence when a defendant is on
trial." See United States v. Hanblin, 911 F.2d 551, 558 (11lth
Cir.1990). See also United States v. Pedro, 999 F.2d 497, 502
(11th G r.1993) (evidence insufficient to support conviction for
felon in possessi on because no evi dence showed t hat defendant knew
suitcase carried by codefendant contained firearn).

The governnent says we need only conclude that a reasonable
fact finder could find that the evidence established Defendants'
guilt beyond a reasonabl e doubt, see Keller, 916 F.2d at 632, and
that reversal is warranted only where no reasonable trier of fact

coul d have found Defendants guilty beyond a reasonabl e doubt. See



United States v. Sharif, 893 F.2d 1212, 1213 (11th G r.1990). The
government argues that, because Gallo told Fernandez he had nen
ready to steal the cocaine, the jury was reasonabl e in assum ng the
men he had ready were Martinez and Gonez and that Martinez and
Gonez knew they were going to steal cocaine.

We have considered the argunents of both the governnent and
Def endants and have reviewed the entire record. W have found no
evi dence proving that Gonmez knew he was going to the house to steal
cocai ne. From this record, the governnment cannot show that
Gal | o—er anyone el se—ever told Gonez that the true object of the
burgl ary was cocai ne. The governnent's argunent that the jury
could infer fromGallo' s statenent that he had "nen and guns ready"
is insufficient, alone, to prove that Gonmez knew he was going to
steal cocaine. Cf. Pedro, 999 F.2d at 502. So, we reverse Gonez's
convictions for conspiracy to possess cocaine, possession of
cocaine and use of a firearmin the comm ssion of a drug offense.*

Sufficient evidence does, however, support Gllo' s and
Martinez's convictions. Martinez testified that he thought they
were going to the house to steal $50,000 in cash and that he
bel i eved he woul d be paid $10,000 for his role in the theft. But
the jury was entitled to reject Martinez's testinony and to
consider it as substantive evidence of his quilt. See United

States v. Brown, 53 F.3d 312, 314-15 (11th G r.1995). InBrown, we

'Gonez' s conviction for felon in possession stands. Because
Gonez's convictions for the drug-related counts are reversed, we
remand Gonez's case for resentencing on the felon-in-possession
count. See United States v. Alvarez-Mreno, 874 F.2d 1402, 1414
(11th G r.1989); United States v. Rosen, 764 F.2d 763, 767 (1l1lth
Cir.1985).



held that, at |east where corroborative evidence of guilt exists,
a def endant' s di sbel i eved testi nony can establish an el enent of the
crime and that this rule applies with special force where the
el ement to be proved is the defendant's know edge or intent. |Id.
at 314-15. See also Wight v. Wst, 505 U S. 277, 295-96, 112
S.Ct. 2482, 2492, 120 L.Ed.2d 225 (1992) (plurality opinion). The
jury, observing Martinez's deneanor, was entitled to disbelieve
Martinez's testinony and to conclude that the opposite of his
testinmony was true.” See Brown, 53 F.3d at 314. So, the jury had
an evidentiary basis to believe that Martinez knew he was i nvol ved
in stealing drugs. Martinez's acts at the pertinent house and his
di sbelieved testinony at trial when conbined with Gllo's
statenents that Gallo had guns and nen ready to "rip-off" the
cocaine are nore than sufficient to support Martinez's convictions
for conspiracy to possess and possession of cocaine with intent to
distribute it.

Gall o argues that he cannot be convicted of conspiracy to
possess cocaine if his "coconspirators”" did not know they were

going to the house to steal cocaine. Because sufficient evidence

By the way, Martinez's testinony presented the jury with
sonme inconsistencies. For exanple, Martinez testified that he
did not handle a tire iron during the break-in and that Gonez and
Gall o entered the house before him But, three | aw enforcenent
officers testified that all three Defendants approached and
entered the house together and that Martinez carried what
appeared to be a crowbar and did use it to pry open the front
door. Martinez also testified that his financial situation was
so bad in 1991 that he had to borrow water fromhis brother's
house to fill his toilet tank, but he also testified that on the
sanme day he borrowed the water, he and Gall o washed their cars at
Martinez's house. Martinez tried to explain the inconsistency by
saying that his neighbor allowed himto hook his hose up to the
nei ghbor's house, but Martinez could not renenber his neighbor's
nane.



supports Martinez's conspiracy and possessi on convi ctions (and t hus
supports a finding that Martinez did knowhe and Gallo, at
| east—were going to steal cocaine), @Gllo' s argunent fails.
Gall o' s conspiracy conviction is affirned.
Excl usi on of Testi nony

At trial, Martinez sought to testify that Gallo told himthey
were going to the house to steal noney. The district court
sustai ned the government's hearsay objection.® Defendants claim
the district court erred in excluding as hearsay Martinez's
testinmony of what Gallo told himabout the burglary.

Martinez says the district court erred because the testinony

was not being offered to prove the truth of the matter asserted,

but to show Martinez's |lack of intent and know edge. See United

*Martinez objected to the district court's ruling on the
ground that Gallo's statenents fell within the coconspirator
exception to the hearsay rule under Federal Rule of Evidence
801(d)(2)(E). CGonez's counsel asked Martinez if Gallo told him
when he woul d be paid the $10,000. Again, the district court
sust ai ned the governnent's hearsay objection; and Gonez's
counsel objected to the court's ruling on the grounds that
Gallo's statenents were adm ssible under the "state of m nd"
exception to the hearsay rul e under Federal Rule of Evidence
803(3). Later, after the defense rested and i medi ately before
t he charge conference, Gonez's counsel objected to the exclusion
of Gallo's statenents on the grounds that they were not hearsay
because they were not introduced to prove the truth of the matter
asserted. Gonez's counsel said that this idea is what was neant
by his "state of m nd" objection. The district court ruled that
"not being offered for truth" was not the sane as "state of m nd"
and ruled that the not-being-offered-for-the-truth objection was
untinmely.

The governnent argues that the coconspirator exception
to the hearsay rul e does not apply to excul patory statenents
to be introduced "against" the governnent made by a
coconspirator. See United States v. Kapp, 781 F.2d 1008,
1014 (3rd Cir.1986). Martinez has abandoned the argunent on
appeal that his testinony should have been admtted as a
coconspirator statenent; so, we need not reach the nerits
of this claim



States v. Rubin, 591 F.2d 278, 283 (5th Gr.1979).% Gallo says the
mai n i ssue was the nature of the conspiracy and says the district
court's ruling prevented the jury from learning what the
conspirators discussed and agreed to do. See United States v.
Kelly, 749 F.2d 1541, 1548-49 (11th G r.1985) (conspiracy
conviction reversed where no evidence that inportation schenme was
di scussed with defendant). Gallo also says that the district
court's broad discretion in ruling upon the adm ssibility of
evi dence does not extend to the exclusion of relevant evidence
necessary to establish a valid defense. See generally United
States v. Wllianms, 954 F.2d 668, 671 (11th Cr.1992).

Only plain-error review applies because Martinez interposed
an unneritorious objectionto the district court's exclusion of the
testinmony while Gallo nmade no objection to the exclusion of the
testinmony. See United States v. Walther, 867 F.2d 1334, 1343 (11th

Cir.1989).° By its terms, plain error is error which is so obvious

“The government misinterprets Martinez's asserted ground for
the adm ssion of Gallo's statements to be the state of mnd
exception to the hearsay rul e under Federal Rule of Evidence
803(3). A close reading of Martinez's brief and of the cases
cited within it, discloses that his real argunent is that the
testi nmony shoul d have been admtted because it was not offered to
prove the truth of the matter asserted and, thus, was not hearsay
at all. Gallo' s statenents were not adm ssi ble under Rule 803(3)
to show Martinez's state of mnd. See United States v. Gonez,
927 F.2d 1530, 1535 (11th G r.1991) (state of m nd exception
woul d nmake statenent adm ssible only to show declarant’'s then
exi sting state of m nd, not defendant's).

°Def endants argue that plain error review is not appropriate
because Gonmez objected to the district court's exclusion of
Martinez's testinmony on the grounds that it was not hearsay
because it was not offered for the truth of the matter asserted,
but for the "state of mnd" of Martinez. The district court
ruled that Gomez's objection was untinely. Gomez's assertion
that the testinony was not hearsay cane after the defense rested.
We agree that the objection was not tinely: plain error review



and substantial that it should not have been permtted by the trial
court even absent the defendant's tinely assistance in detecting
it. See United States v. Reyes-Vasquez, 905 F.2d 1497, 1501 (11th
Cir.1990). Mrtinez was allowed to testify that he believed he was
going to the house to steal noney and that he thought he would be
given $10,000 of the stolen noney. Prohibiting Martinez from
testifying specifically that Gallo told himthey were going to the
house to steal noney was not plain error: we cannot say the
excl usion caused a mscarriage of justice. See generally id. at
1501 (plain error review to be invoked only in exceptional
ci rcunst ances when needed to avoid m scarriage of justice).
Jury Instructions

Gallo argues the district court erred in refusing his
requested theory of defense instruction and in giving an evidence
of flight instruction. On the theory of defense, Gallo clains the
pattern conspiracy instruction was inadequate because it did not
address nmultiple conspiratorial objects or nultiple conspiracies.
Gallo says his theory of defense was highly unusual because he
admtted the bulk of the crimnal and conspiratorial conduct
(conspiracy to break in and to steal), but offered an explanation
why the seemingly "guilty" defendant was not guilty of the

particul ar conspiracy charged: because the conspiracy involved an

applies. See United States v. Sorondo, 845 F.2d 945, 948-949
(11th G r.1988) (purpose of plain error rule is to enforce

requi renent that parties object to errors at trial in tinely
manner so that trial judge may correct errors); United States v.
Chaney, 662 F.2d 1148, 1151 & n. 3 (5th Cr.Unit B 1981)

(obj ection nmade sone tinme after judge's objectionabl e conduct not
tinely); See generally United States v. Madruga, 810 F.2d 1010,
1014 (11th G r.1987) (district court has no duty to interpret

i magi natively what | awers say).



agreement to steal noney, not cocaine, he was qguilty of no
conspiracy to possess cocaine. Gallo contends the district court's
failure to give his proffered instruction inpaired his defense that
t he object of the conspiracy was stealing noney, not drugs.

A defendant is entitled to have the court instruct the jury
on the theory of the defense if it has sone basis in the evidence
and has sone |egal support. See United States v. Or, 825 F.2d
1537, 1542 (11th Cr.1987). But, the district court's refusal to
give a requested instruction will be reversed only if the rejected
instruction was substantively correct, the actual charge to the
jury did not substantially cover the proposed instruction, and the
failure to give the request substantially inpaired the defendant's
ability to present an effective defense. 1d.

In this case, the jury instruction on conspiracy was
sufficient, especially in the light of the fact that the district
court directly instructed the jury that the object of the
conspiracy wi th which Defendants were charged was the viol ation of
21 U S.C § 841(a): a separate statute crimnalizing the know ng
possession of cocaine with intent to distribute it. The jury
instruction repeatedly nentioned cocai ne as the core of Defendants’
crimnal conduct as prosecuted by the governnment. Gallo's theory
of defense instruction was adequately covered by the instructions
given, and Gall o's defense was not i npaired.

Gallo also clains the district court erred by giving an
instruction on flight as evidence of guilt. Gallo clains that the
flight instruction was inproper because the governnment did not

prove that Gallo knew he was being investigated for drugs, as



opposed to burglary, at the tinme he ran out of the house. @Gllo
says he ran because he feared being charged with armed burgl ary,
not the federal drug charges.

The government says the evidence shows Gallo, possessing a
firearm broke into the house to steal cocaine. That Gall o knew he
had also conmmitted a burglary does not detract from the evidence
that Gallo was attenpting to evade arrest for commtting a drug
of fense and for being a felon in possession of a firearm The
district court did not err in giving the flight instruction: the
crimes (that is, the crine for which Gllo says he ran and the
crimes for which he is on trial) were sufficiently related.
Gallo's flight could denonstrate consciousness of guilt for the
crimes charged. Cf. United States v. Mers, 550 F.2d 1036, 1050
(5th Gr.1977) (alternatively holding flight instruction not proper
wher e def endant conm tted anot her total ly i ndependent crinme between
time of alleged offense for which defendant is on trial and arrest
i mredi ately preceded by flight); United States v. Bl akely, 960
F.2d 996, 1001 (11th Cir.1992) (evidence of flight properly
adm tted where defendant was aware of arrest warrant for unrel ated
crinmne).

Sent enci ng

Gllo clains the district court erred in calculating the
amount of cocaine involved in the offense to be nore than 15 but
| ess than 50 kilograns. Gallo says the district court should have
di scounted the 45 kil ograns of sham cocai ne and based his sentence

for his possession conviction on the 4.9 kil ograns of real cocaine



he possessed. ®° Gallo did not raise this issue below despite
having the opportunity to object after the district court
pronounced his sentence; so heis barred fromraising the issue on
appeal absent manifest injustice. See United States v. Jones, 899
F.2d 1097, 1102-03 (11th G r.1990), cert. denied, 498 U S. 906, 111
S.C. 275, 112 L.Ed.2d 230 (1990), overruled on other grounds,
United States v. Morrill, 984 F.2d 1136 (11th Cr.1993). Manifest
injustice has been equated with plain error review. See United
States v. Newsone, 998 F.2d 1571, 1579 (11th G r.1993).

Gallo relies on United States v. Taffe, 36 F.3d 1047 (11lth
Cir.1994), to support his claimthat his sentence for possession
shoul d have been based on the 4.9 kilograns of real cocai ne. !
Gallo' s reliance on Taffe is m spl aced because Taffe does not stand
for the proposition that sentences for possession nust be based on
t he ampbunt of real cocaine possessed. Gall o cannot show plain

error. The district court did not err in determning the quantity

of cocaine to be used at sentencing.?®

®'n his reply brief, Gallo argues al so that the sham cocai ne
shoul d not be used for his conspiracy conviction. W decline to
consi der argunents raised for the first time in a reply brief.
See Jackson v. United States, 976 F.2d 679, 681 n. 1 (1l1th
Cir.1992).

‘I'n Taffe, the defendant attenpted to steal 146 kil ograns of
cocai ne (which had been put into bales) froma warehouse, but
pul I ed only one cocai ne bale through the w ndow before he was
arrested. See Taffe, 36 F.3d at 1049. The court held that the
defendant's sentence for the possession count had to be based on
t he amount of cocaine in the one bal e because he never possessed
the other bales. 1d. at 1050.

8Gal | 0 had argued that, because he was convicted under 18
US. C 8 924, the district court erred by enhancing his sentence
by two | evels pursuant to U. S.S.G § 2D1.1(b)(1) for a
coconspirator's possession of a firearmduring the offense.
Gall o now recogni zes that this argument is foreclosed. See



AFFI RVED | N PART, REVERSED and REMANDED | N PART.

United States v. Rodriguez, 65 F.3d 932, 933 (11th G r.1995)
(defendant's sentence nmay be enhanced under U S. S.G 8§

2D1. 1(b) (1) for coconspirator's use of firearmeven if defendant
recei ves consecutive sentence under 18 U S.C. 8 924(c)).



